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1

QUESTIONNAIRE FOR CIVIL LITIGATION

1.1

General issues

1.1.1 How do you define the term “settlement” in civil procedures?
There is no statutory definition of the term “settlement” in U.S. civil procedure.
Settlement is generally understood to mean an agreement or contract that ends some
(partial settlement) or all (full settlement) of a lawsuit or dispute. Additionally, a consent
judgment or consent decree is a civil settlement incorporated within a civil judgment.
Court approval is generally not required for a settlement, whereas a consent judgment or
consent decree necessarily contemplate court approval.
Settlement agreements are typically contracts between the settling parties. Thus,
settlement agreements in the United States are generally subject to the normal legal and
statutory requirements for contracts. It is important to note that strong judicial policy in
the United States favors settlement because settlements simplify litigation and “conserve
judicial resources” (meaning settlements save courts the work of deciding disputes that
come before them). Accordingly, courts will usually uphold settlement agreements if
they are entered in good faith and do not violate the law or public policy.
1.1.2 Are there statutory provisions (e.g., in your civil procedural rules or substantive
rules) dealing with settlements?
Generally, no. American courts construe settlement agreements as contracts subject to
the normal legal and statutory contractual requirements. Courts typically do not review
the terms of settlement agreements reached between parties to a dispute.
For certain causes of action, including class actions and some bankruptcy proceedings,
for example, settlements reached during litigation require court approval. In those
instances, courts will review a proposed settlement to ensure that the parties entered it
knowingly and voluntarily. For class actions, a settlement should be approved if it is
fair, adequate, reasonable, and free of fraud or collusion. Courts reviewing settlement
agreements in the context of an adversary proceeding within a bankruptcy will also
consider the settlement’s impact on the bankrupt estate, including whether the settlement
will provide money that can be used to pay creditors. Courts in the United States will
also review settlement agreements in certain civil and regulatory enforcement actions
brought by governmental agencies, such as the Securities and Exchange Commission and
the Department of Justice.
These court review requirements are generally for the protection of someone other than
the parties entering into the settlement. For example, in the class action context, part of
the court’s fairness review will consider whether the settlement is fair to the absent class
members being represented by the class representative and class counsel; this ensures that
the class representative and class counsel do not put their own interests in a settlement in
front of the absent class members who are not present to protect themselves. In the
bankruptcy context, the court’s review will consider whether the settlement adequately
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protects the interests of creditors of the bankrupt estate. In civil enforcement actions, the
court’s review considers the public interest.
Some courts have held that “Mary Carter” settlement agreements are illegal and
unenforceable against public policy. A “Mary Carter” agreement is a contract by which
one co-defendant in a multi-party case secretly agrees with the plaintiff that, if such
defendant will proceed to defend itself in court, his own maximum liability will be
diminished proportionately by increasing the liability of the other co-defendants. The
settling defendant secretly aligns itself with the plaintiff and helps the plaintiff’s case
while continuing as an active defendant. In jurisdictions where “Mary Carter”
agreements are not per se illegal, courts have approved such arrangements where the
agreement was promptly disclosed.
Regardless of whether a settlement agreement is a “Mary Carter” contract, settlement
agreements must be free from collusion and bad faith, and cannot be to the detriment of
non-settling third parties. For example, a settlement agreement cannot include a promise
to commit a crime or tort or induce the breach of existing contractual obligations or
fiduciary duties. After certification of a class in a class action, a defendant cannot
attempt to settle with individual class members without seeking court approval. Prior to
class certification, defendants sometimes try to “pick off” potential class members with
more or less handsome settlements to dissuade them from pursuing claims on a classwide basis. The plaintiff-side class action bar naturally finds picking-off distasteful, but
no law actually forbids it.
Additionally, individual states in the United States may have procedural rules or
substantive laws that apply to settlement agreements. For example, Section 1542 of the
California Code of Civil Procedure provides that “a general release does not extend to
claims which the creditor does not know or suspect to exist in his or her favor at the time
of executing the release, which if known by him or her must have materially affected his
or her settlement with the debtor.” This rule reflects the public policy of California to
protect the interests of settling parties and ensure that settlements are reached knowingly
and voluntarily.
Attorneys are advised to consult applicable substantive law and local rules and statutes
when negotiating a settlement agreement in the United States.
1.1.3 Are there ethical rules and guidelines that affect your negotiation strategies in
practice?
While there are no special ethical rules or guidelines that only apply to settlement
negotiations and affect negotiation strategy, there are some ethical rules to which
attorneys should pay particular attention when working on a potential settlement

NR WS05 Litigation and Comm Fraud US.docx

agreement on behalf of a client, including the following principles that are based on the
American Bar Association’s Model Rules of Professional Conduct:1


A lawyer shall abide by a client’s decisions and objectives, including whether to
settle a matter, except that a lawyer shall not counsel a client to engage, or assist
the client, in conduct that the lawyer knows is criminal or fraudulent.



A lawyer shall reasonably consult with the client about the means by which the
client’s objectives are to be accomplished.



A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.



A lawyer shall promptly inform the client of any decision or circumstance with
respect to which the client’s informed consent is required.



A lawyer shall keep the client reasonably informed about the status of the matter
and promptly comply with reasonable requests for information.



A lawyer shall not reveal information relating to the representation of a client
unless the client gives informed consent, the disclosure is impliedly authorized in
order to carry out the representation, or the disclosure is otherwise permitted
under the applicable code of conduct (generally dealing with the prevention of a
crime or substantial injury, or with controversies between lawyers and clients).



In representing a client, a lawyer shall exercise independent judgment and render
candid advice.



A lawyer shall not knowingly make a false statement of material fact or law to a
third person or fail to disclose a material fact when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client.



A lawyer shall not unlawfully obstruct another party’s access to evidence or
unlawfully alter, conceal or destroy a document or other material having potential
evidentiary value; and a lawyer shall not falsify evidence.

Taken as a whole, these rules (and specific rules in some jurisdictions) mean that a
lawyer must promptly inform a client whenever a settlement offer is received, so that the
client may make an informed decision about whether to accept the offer.

1

As a general matter, attorney ethical rules and guidelines are governed by the various codes of
professional conduct adopted by the individual states and federal courts. The various codes of
professional conduct are typically similar and generally follow the American Bar Association’s Model
Rules of Professional Conduct, either in whole or in part. An attorney is obligated to adhere to the ethical
rules and standards of each court and state bar where the attorney practices law, and settlement
negotiations are no exception.
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One ethical rule pertaining to settlement applies uniformly throughout the United States,
at least to lawyers if not also to clients. A lawyer may never threaten to pursue criminal
prosecution of an adverse party in order to gain leverage in settlement negotiations. This
rule is so firmly held and faithfully followed that no lawyer acting professionally would
make such a threat, so the rule does not affect how lawyers negotiate settlements in
practice.
1.1.4 Is there a specific point in time in the history of a case that is particularly suitable
for settlement discussions?”
Parties are always well advised to consider the costs and benefits of ongoing litigation
versus settlement, but there are certain stages in a typical case where engaging in
meaningful settlement discussions may have a greater likelihood for success. The first of
these stages is early in the case, soon after the plaintiff files the lawsuit and before the
parties spend significant time and money litigating the case. A drawback to early
settlement discussions, however, is that the parties have not engaged in discovery and
may not have enough information about the underlying facts to conduct productive
discussions or make informed settlement decisions.
Other natural stages for settlement discussions include after the parties have finished
taking fact discovery (or have taken testimony or evidence from a key party in the case),
before the submission of summary judgment motions (akin to a paper trial) to the Court,
after an important court ruling in the case that clarifies or narrows the disputed factual
and legal issues (for example, a summary judgment ruling, a claim construction ruling in
a patent case, or a class certification ruling in a class action lawsuit), or shortly before
trial.
One of the objectives of the United States’ liberal policy on discovery is to have all of the
relevant facts and legal positions emerge so the parties may see them (not wonder about
what the other side knows or is hiding) and, on such an informed basis, consider whether
a settlement can be reached. U.S. legal culture’s affinity for liberal discovery often
means, in practice, that parties and lawyers are reluctant to entertain serious settlement
discussions until at least some important discovery has been completed. This allows the
parties and lawyers to enter into settlement discussions with greater assurance that they
are fully informed as to the merits of the case.
1.1.5 We assume that all jurisdictions know the out of court settlement. Is it, however,
frequent in your jurisdiction that the court or the judge facilitates settlement
discussions between the parties? What enables (if yes) or prevents (if no) the court
from doing so?
Yes, judges in the United States typically encourage parties to explore settlement early
and often in a case. This may be active encouragement or passive encouragement
reflected in a judicial disposition in favor of allowing parties to pursue settlement
discussions when the parties ask, such as by granting continuances of deadlines or
adjourning hearings to allow settlement discussions to proceed. The Federal Rules of
Civil Procedure (which apply in the federal court system) and the procedural rules of
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many states explicitly allow judges to order litigants and attorneys to appear for pretrial
conferences to facilitate settlement. Judges are also empowered to encourage and
facilitate settlement discussions by the strong policy in the United States that favors
settlements and the considerable inherent authority judges have to manage their dockets
and caseloads.
The public policy strongly favoring settlement is based on the recognition that parties to a
dispute are in the best position to determine how to settle a contested matter in a way
which is the least disadvantageous to all involved. While judges cannot force unwilling
parties to settle, they can incentivize settlement through the case schedules they adopt and
can foment settlement discussions through the procedural and substantive rulings they
issue. Sometimes, for example, judges will choose to rule on an important procedural or
substantive issue in the case with the expectation that doing so will change the settlement
posture of the case—and lawyers sometimes explain to judges that a ruling on an
important issue may enable the parties to engage in settlement discussions with greater
prospects for success. Some courts or judges order parties to participate in settlement
conferences or non-binding mediation routinely at different stages of the case, such as
after discovery or immediately before trial or before briefing on appeal. Such an order
imposes only an obligation to negotiate in good faith, not an order to actually reach a
settlement.
Beyond ordering the parties to participate in non-binding mediation (with another judge
or a third-party neutral), or (less commonly) direct settlement negotiations, active
encouragement of settlement by the judge presiding over a case is allowed in some
jurisdictions, including the federal courts, but nevertheless can be controversial. For
example, some judges will order the parties appearing before them to participate in
settlement discussions in the presence of the judge, perhaps with the judge acting as an
intermediary or evaluator. Some lawyers, parties, and scholars are uncomfortable with
the judge presiding over a case taking any direct role in settlement discussions, such as
facilitating negotiations or sharing the judge’s non-binding views on certain points of fact
or law, but it does happen sometimes in some courts.
1.2

Enforcement of settlement

1.2.1 Are there differences between the in court and the out of court settlement, for
example with respect to their effect in enforcement proceedings? Are there other
practically relevant differences?

Whether an out-of-court settlement agreement is binding and enforceable is governed by
normal rules of contract law of the state where the parties executed the agreement or of
the state designated in the settlement agreement’s choice of law provision, if any. A
settlement agreement that has been entered as part of a consent judgment or consent
decree is enforceable as a court order and failure to comply with it can expose the
noncompliant party to liability for contempt of court.
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Where a settlement agreement has been entered as a consent judgment or consent decree
and operates as a court order, a party seeking to enforce the agreement will generally not
have to file a new lawsuit to enforce the agreement but may bring a motion (application)
for enforcement before the court entering the consent judgment or consent decree.
Alternatively, the usual methods of enforcing a judgment could be invoked for the
consent judgment, such as proceedings to obtain assets, garnish property, etc.
Unless a court specifically agreed to retain enforcement jurisdiction over a settlement
agreement that terminated all of the underlying litigation—such an agreement would be
unusual in most settings and potentially sitting on unsound jurisdictional footing,
especially in federal courts—a party seeking to enforce a settlement agreement will
generally have to file a new lawsuit for breach of contract against a non-complaint party.
The new suit for breach of contract becomes the “enforcement action.” But since courts
know no such animal as a private enforcement action, the second case is just another
lawsuit for breach of contract that will have to be prosecuted until claims of breach are
reduced to a new judgment. For this reason, practitioners are careful about
compromising large or especially powerful claims in settlements that, if breached, leave
the aggrieved party with a new and smaller claim for simple breach of contract. As a
result, some practitioners make the effectiveness of a release of claims expressly
contingent on performance of an important aspect of the settlement, such as full payment
of the settlement amount.
Motions to enforce settlement do occasionally come before a court. Such a motion is not
about securing compliance with an agreed settlement term, but typically turns on the
issue of whether a settlement agreement was reached at all. If discussions about
settlement or (most commonly) negotiations over a written settlement agreement break
down, one party may argue that a settlement agreement had already been reached and the
other party is now backing out of the deal. In that situation, a court will hear and
determine, usually by motion, whether the parties intended to (and did in fact) reach a
complete agreement to settle in all material respects. If the court determines that such an
agreement was indeed reached, the court may enforce it by ordering the parties to
consummate the settlement. In such situations, whether the parties reached the settlement
in court or out of court does not matter.
1.3

Confidentiality and privilege

1.3.1 Does your jurisdiction consider a civil settlement agreement and the
discussions/correspondence leading to such a settlement confidential by law or other
rules (e.g., ethical rules) or do the parties have to agree on confidentiality in the
context of their settlement or the settlement discussions?
Settlement agreements and settlement discussions are not deemed per se confidential, so
parties must reach agreement regarding confidentiality issues. Parties may, and quite
often do, agree to keep settlement agreements and discussions confidential. But parties
cannot agree to keep a settlement confidential from a third party (or parties) to whom one
of the settling parties owes a contractual obligation or other duty of disclosure. Setting
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aside such third-party obligations, the particulars of what may be disclosed and what
must be kept confidential are typically left to the parties to resolve by agreement. Of
course, if a settlement agreement is subject to court approval for some reason, most
settlement terms must be made a matter of public record, except in extraordinary
circumstances.
1.3.2 What means do you have to protect the confidentiality of your settlement and
related discussions/correspondence for civil and other procedures?
Federal Rule of Evidence 408 (which governs the admissibility of evidence in civil and
criminal cases in federal courts) provides that settlement offers and statements made
during settlement negotiations are not admissible when offered to prove liability or the
validity or invalidity of a claim. Most states have similar rules of evidence. These rules
are intended to foment open and candid settlement negotiations by saving a party from
fear that a statement made, position taken, or even admission will be introduced against
that party later if a settlement is not achieved. In practice, lawyers often identify a given
communication or discussion as “for settlement purposes only” and therefore
inadmissible. Sometimes, lawyers or parties go further and agree that the discussions
themselves will be treated as confidential and not to be disclosed—a protection greater
than mere inadmissibility.
Assuming the parties have agreed to keep the settlement agreement and/or discussions
confidential, a party can take court action against another party who fails to comply with
the applicable confidentiality restrictions. The available enforcement options will depend
upon the nature of the settlement agreement and the specific confidentiality violations,
but could include claims for breach of contract, contempt of court (if the confidentiality
provisions are contained in a consent decree, consent judgment or other court order), or
various tort claims depending on the materiality of what was disclosed and the
consequences of the improper disclosures.
1.3.3 What are possible consequences of a breach of confidentiality?
Where the parties agreed to maintain the confidentiality of their settlement agreement and
settlement discussions, the possible consequences of a breach of confidentiality could
include injunctive relief to prevent future breaches, monetary damages where appropriate,
and contempt of court where the settlement agreement takes the form of a court order.
Depending on the specific terms of the settlement agreement, it is possible that a material
breach of confidentiality could rescind some or all of the other terms of the settlement
agreement or excuse the other party from further performance.

1.3.4 Are you allowed to disclose the settlement agreement in other proceedings
a) between the same parties?
b) between other parties?
As discussed above, the extent to which a party may disclose a settlement agreement
depends upon what the parties agreed to with respect to confidentiality and disclosure.
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Unless the parties have agreed to an extremely broad and well-drafted confidentiality
obligation, at a minimum the parties should expect that the settlement agreement will be
disclosed in any proceeding to enforce or for breach of the settlement agreement itself.
3

QUESTIONS FOR CRIMINAL PROCEDURES

3.1

General Issues

3.1.1 Does your jurisdiction provide for settlement procedures with the prosecution
authorities and/or the Courts in criminal procedures?
Yes, in the United States, settling a criminal matter is referred to as a “plea bargain” or
“plea agreement,” and the procedure is set out in Rule 11(c) of the Federal Rules of
Criminal Procedure (which govern criminal procedures in federal courts). Rule 11 is
attached in Appendix A.
3.1.2 Are settlement procedures a well-accepted part of criminal procedures with the
prosecution in your jurisdiction or are they considered as being critical with regard
to the function of a criminal procedure aiming at the “search for the truth”.
Yes. The United States Supreme Court has described settlements in criminal matters as
“not only an essential part of the process but a highly desirable part for many reasons.”
Santobello v. New York, 404 U.S. 257 (1971). The Supreme Court also held that
settlements are a constitutional means of resolving criminal matters. Brady v. United
States, 397 U.S. 742 (1970); McMann v. Richardson, 397 U.S. 759 (1970); Parker v.
North Carolina, 397 U.S. 790 (1970).
3.1.3 Are settlements commonly used in criminal procedures in your jurisdiction?
Yes. Rule 11(c) requires the accused to plead either guilty or nolo contendere (not
contested) for a plea bargain to be effective. In fiscal year 2005, for example, 86% of the
86,000 federal criminal defendants whose criminal cases were resolved pleaded guilty or
nolo contendere. See Bureau of Justice Statistics, Table 5.24.2005 (available at:
http://www.albany.edu/sourcebook/pdf/5242005.pdf). Of the cases that ended in
conviction, 96% of those resulted from guilty pleas. Id. The rates for plea agreements or
nolo contendere pleas are similarly high in state criminal cases. While not all guilty or
nolo contendere pleas are necessarily a result of plea agreements, criminal defendants
would generally have little incentive to plead in such a manner without some type of
agreement or accommodation from the prosecutors.
3.2

Procedural issues

3.2.1 What are the conditions for settlements in criminal procedures?
The conditions are set out in Rule 11(c) of the Federal Rules of Criminal Procedure. See
Appendix A.
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3.2.2 Can a settlement be reached at any time of the procedure (investigation and court
proceeding) or is this option restricted to a certain stage (e.g. only in the
investigative procedure)?
Yes. The option to plea bargain is not restricted to any particular stage of a criminal case.
A plea agreement may be entered at virtually any point in the criminal proceeding; as
early as the arraignment or as late as during the trial itself.
3.2.3 Which parties of the criminal procedure have to be involved in the settlement
discussions?
The parties that must be involved in settlement discussions are: (1) an attorney for the
government, and (2) the defendant’s attorney, or the defendant when proceeding pro se
(without counsel). Fed. R. Crim. P. 11(c)(1). After a plea bargain has been agreed upon
by the attorney for the government and either the defendant or his attorney, the judge
must then review and approve the agreement in open court. Fed. R. Crim. P. 11(c)(3).
3.2.4 Which party can take the initiative for a settlement: The court / the prosecutor / the
accused or all of them?
As discussed above, the only parties that may participate in the plea bargaining process
are the attorney for the government and the defendant, or his attorney. However, either
of those parties have the ability to initiate the plea bargaining negotiations.
3.2.5 Please explain the formalities that have to be met for a valid settlement. What are
the consequences of a formally invalid settlement?
Per the Federal Rules of Criminal Procedure, a criminal defendant must plead either
guilty or nolo contendere to either a charged offense or a lesser or related offense in order
to benefit from a plea bargain agreement. Additionally, there are two types of bargains
that may be struck, charge and sentence. Fed. R. Crim. P. 11(c)(1)(A), (B). Aside from
the formalities of the negotiation itself, the plea agreement must be approved by the
judge, who is under no obligation to accept the agreement. Fed. R. Crim. P. 11(c)(3).
However, many jurisdictions require the rejection of the plea agreement to be
accompanied by an articulation of sound reason by the judge rejecting it. See United
States v. Lucas, 429 F.3d 1154, 1157 (7th Cir. 2005); In re Morgan, 506 F.3d 705, 708
(9th Cir. 2007); United States v. Ammidown, 497 F.2d 615 (D.C. Cir. 1974).
3.2.6 Will the settlement be executed itself or will the settlement results only become part
of the final court judgment?
The agreement is not self-executing. As discussed above, the agreement requires a final
court judgment, and implicitly, the judge’s approval. Fed. R. Crim. P. 11(c)(3).
3.2.7 Is it possible to settle any relevant question or is the settlement procedure restricted
to certain questions (e.g. settlement only with regard to a minimum / maximum
sentence; no settlements with regard to the question of guilt)?
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A criminal defendant is limited in what he or she may plead in order to benefit from a
plea agreement. Fed. R. Crim. P. 11(c)(1). There are two types of pleas that can be
negotiated: a charge or a sentence. Fed. R. Crim. P. 11(c)(1)(A), (B). A charge
agreement allows for a dismissal or lowering of charge, and a sentence agreement
provides that a specific sentence or sentencing range is appropriate. Id.
3.2.8 Is it necessary for reaching a settlement to admit being guilty? If so, will the
confession remain valid in case the settlement eventually fails?
It depends. As set out in Rule 11(c), a defendant may plead guilty or nolo contendere. If,
given the circumstances, a nolo contendere plea is unavailable then the criminal
defendant must plead guilty to benefit from a plea agreement. If the agreement is
violated by the government then the defendant will be given the opportunity to withdraw
his or her plea. United States v. Weiss, 599 F.2d 730 (5th Cir. 1979).
3.3

Enforcement of settlement

3.3.1 Is the settlement binding for the criminal court or is it possible – and under which
conditions – to deviate from the settlement in its final judgment?
The agreement must still be finalized by the court. Fed. R. Crim. P. 11(c)(3). If the
agreement is not approved and a final judgment is not entered, then it cannot come into
effect. However, after the court imposes a sentence, neither side may repudiate the
agreement. That means that the defendant may not withdraw a plea of guilty or nolo
contendere (required for a plea-bargain agreement) and the government must undertake
the actions it agreed to perform under the agreement. Fed. R. Crim. P. 11(e).
3.3.2 Is a settlement / a court decision based on a settlement always subject to appeal or
can the parties agree to waive the right of appeal?
Under Federal Rule of Criminal Procedure 11(e), pleas (including plea bargains) are
subject to direct appeal and collateral attack. Yet, courts of appeal have generally held
that an appeal waiver may be negotiated and included in the plea agreement. See e.g.,
United States v. Allison, 59 F.3d 43 (6th Cir. 1995); United States v. Schmidt, 47 F.3d
188 (7th Cir. 1995); United States v. Attar, 38 F.3d 727 (4th Cir. 1994); United States v.
Bushert, 997 F.2d 1343 (11th Cir. 1993); United States v. DeSantiago-Martinez, 980 F.2d
582 (9th Cir. 1992); United States v. Melancon, 972 F.2d 566 (5th Cir. 1992); United
States v. Rivera, 971 F.2d 876 (2d Cir. 1992); United States v. Rutan, 956 F.2d 827 (8th
Cir. 1992).
3.4

Confidentiality and privilege

3.4.1 Does the individual / company being damaged by criminal behavior have a right of
access to the criminal files in order to gather evidence for potential damage claims?
A plaintiff in a civil case may use any public information about a criminal proceeding
against the defendant. But the use of materials from a criminal case becomes more
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complicated if government is the civil plaintiff at the same time that a parallel criminal
case is underway. See United States v. Kordel, 397 U.S. 1 (1970). In many cases, the
sharing of information will be allowed, but may be subject to certain statutory or other
restrictions. See United States v. LaSalle Nat’l Bank, 437 U.S. 298 (1978); Donaldson v.
United States, 400 U.S. 517 (1971). These statutes generally relate to antitrust matters,
securities matters, and tax cases. 15 U.S.C. §§1-3, 15 (1982); 15 U.S.C. §§ 77t(b),
78u(d) (1982); I.R.C. § 7201.
3.4.2 What impact does the criminal court’s decision that the accused is guilty have on
potential damage claims? Will a civil court be bound by the criminal court’s
decisions and vice versa?
A criminal defendant facing civil litigation cannot challenge the facts supporting a
criminal conviction. Emich Motors v. General Motors, 340 U.S. 588 (1951). Thus, if a
criminal defendant pleads guilty, even as a result of a plea agreement, that plea will
constitute an admission of the elements of the criminal charge. McCarthy v. United
States, 394 U.S. 459 (1969). That is to say, to the extent the elements in the criminal
charges and the civil claims are the same, the defendant cannot dispute those elements.
However, a civil court will only be bound by the criminal court’s decision to the same
extent—if a vital element to the civil claim is not met, then the defendant may be found
guilty in the criminal case, and not liable in the civil matter.
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APPENDIX A
RULE 11 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE: PLEAS
a) ENTERING A PLEA.
(1) In General. A defendant may plead not guilty, guilty, or (with the court's consent) nolo contendere.
(2) Conditional Plea. With the consent of the court and the government, a defendant may enter a
conditional plea of guilty or nolo contendere, reserving in writing the right to have an appellate court
review an adverse determination of a specified pretrial motion. A defendant who prevails on appeal may
then withdraw the plea.
(3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must consider the
parties’ views and the public interest in the effective administration of justice.
(4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant organization fails to
appear, the court must enter a plea of not guilty.
(b) CONSIDERING AND ACCEPTING A GUILTY OR NOLO CONTENDERE PLEA.
(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or nolo
contendere, the defendant may be placed under oath, and the court must address the defendant personally
in open court. During this address, the court must inform the defendant of, and determine that the
defendant understands, the following:
(A) the government's right, in a prosecution for perjury or false statement, to use against the
defendant any statement that the defendant gives under oath;
(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;
(C) the right to a jury trial;
(D) the right to be represented by counsel—and if necessary have the court appoint counsel—at trial
and at every other stage of the proceeding;
(E) the right at trial to confront and cross-examine adverse witnesses, to be protected from
compelled self-incrimination, to testify and present evidence, and to compel the attendance of
witnesses;
(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;
(G) the nature of each charge to which the defendant is pleading;
(H) any maximum possible penalty, including imprisonment, fine, and term of supervised release;
(I) any mandatory minimum penalty;
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(J) any applicable forfeiture;
(K) the court's authority to order restitution;
(L) the court's obligation to impose a special assessment;
(M) in determining a sentence, the court's obligation to calculate the applicable sentencing-guideline
range and to consider that range, possible departures under the Sentencing Guidelines, and other
sentencing factors under 18 U.S.C. §3553(a);
(N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack
the sentence; and
(O) that, if convicted, a defendant who is not a United States citizen may be removed from the
United States, denied citizenship, and denied admission to the United States in the future.
(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo contendere, the court
must address the defendant personally in open court and determine that the plea is voluntary and did not
result from force, threats, or promises (other than promises in a plea agreement).
(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the court must
determine that there is a factual basis for the plea.
(c) PLEA AGREEMENT PROCEDURE.
(1) In General. An attorney for the government and the defendant's attorney, or the defendant when
proceeding pro se, may discuss and reach a plea agreement. The court must not participate in these
discussions. If the defendant pleads guilty or nolo contendere to either a charged offense or a lesser or
related offense, the plea agreement may specify that an attorney for the government will:
(A) not bring, or will move to dismiss, other charges;
(B) recommend, or agree not to oppose the defendant's request, that a particular sentence or
sentencing range is appropriate or that a particular provision of the Sentencing Guidelines, or policy
statement, or sentencing factor does or does not apply (such a recommendation or request does not bind
the court); or
(C) agree that a specific sentence or sentencing range is the appropriate disposition of the case, or
that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing factor does
or does not apply (such a recommendation or request binds the court once the court accepts the plea
agreement).
(2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in open court when the
plea is offered, unless the court for good cause allows the parties to disclose the plea agreement in camera.
(3) Judicial Consideration of a Plea Agreement.
(A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the court
may accept the agreement, reject it, or defer a decision until the court has reviewed the presentence
report.
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(B) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(B), the court must
advise the defendant that the defendant has no right to withdraw the plea if the court does not follow
the recommendation or request.
(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform the defendant
that to the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the agreed
disposition will be included in the judgment.
(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing provisions of the type
specified in Rule 11(c)(1)(A) or (C), the court must do the following on the record and in open court (or,
for good cause, in camera):
(A) inform the parties that the court rejects the plea agreement;
(B) advise the defendant personally that the court is not required to follow the plea agreement and
give the defendant an opportunity to withdraw the plea; and
(C) advise the defendant personally that if the plea is not withdrawn, the court may dispose of the
case less favorably toward the defendant than the plea agreement contemplated.
(d) WITHDRAWING A GUILTY OR NOLO CONTENDERE PLEA. A defendant may withdraw a plea of guilty or nolo
contendere:
(1) before the court accepts the plea, for any reason or no reason; or
(2) after the court accepts the plea, but before it imposes sentence if:
(A) the court rejects a plea agreement under 11(c)(5); or
(B) the defendant can show a fair and just reason for requesting the withdrawal.
(e) FINALITY OF A GUILTY OR NOLO CONTENDERE PLEA. After the court imposes sentence, the defendant may
not withdraw a plea of guilty or nolo contendere, and the plea may be set aside only on direct appeal or
collateral attack.
(f) ADMISSIBILITY OR INADMISSIBILITY OF A PLEA, PLEA DISCUSSIONS, AND RELATED STATEMENTS. The
admissibility or inadmissibility of a plea, a plea discussion, and any related statement is governed by Federal
Rule of Evidence 410.
(g) RECORDING THE PROCEEDINGS. The proceedings during which the defendant enters a plea must be
recorded by a court reporter or by a suitable recording device. If there is a guilty plea or a nolo contendere
plea, the record must include the inquiries and advice to the defendant required under Rule 11(b) and (c).
(h) HARMLESS ERROR. A variance from the requirements of this rule is harmless error if it does not affect
substantial rights.

NR WS05 Litigation and Comm Fraud US.docx

